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antilapse statute, such as a designated alternative disposition of a deceased child's
entitlement.)

G's will devised $10,000 "to my two children, A and B, or to the survivor of
them." Again assume that A predeceased G but A's one child, X, survived G; B
also survived G. Does X take the $5,000 A would have received if A had survived,
or does B take the entire $10,000?

Unlike the prior example, the UPC Comment states that B takes the entire $10,000.
The gift is viewed not as a class gift, but as a gift of $5,000 to A and $5,000 to B, with
the contingency of either of them dying before G addressed with an alternative gift to
the other ("or to the survivor of them"). The alternative gift provision overrides the
antilapse statute; the will is deemed to state G's intention that the antilapse statute not
apply if either of A or B survives G.

G's will made preresiduary bequests of "$5,000 to my child A if living at my
death; if not to my child B" and "$7,500 to my child B if living at my death; if not,
to my child A." A and B both predeceased G, both leaving descendants who
survived G. Who takes what?

With respect to each gift, G provided for an alternative disposition; the problem is that
neither of the alternative dispositions (A's $5,000 to Band B's $7,500 to A) can be
given effect, and there are no additional alternative takers named. Does the antilapse
statute apply in the face of G having named alternative takers if they do not survive?
In some jurisdictions it would not (in which case the $12,500 would fall into the
residue of G's estate); under UPC § 2-603, it does - A's descendants take $5,000 and
B's descendants take $7,500. Is that your client's intent?

G's will devised "$10,000 to my child A if living at my death; if not, to A's
children (X and Y)." A and X predeceased G. Y and X's children (M and N)

survived G.

X and Y each would have received $5,000 if both had survived G. As it is, Y takes
$5,000, and it may seem clear that X's $5,000 should go to M and N as X's
representatives. But the $5,000 X would have received if living was first left to A. It
would be divided $2,500 to Y and $1,250 to each of M and N (giving Y a total of
$7,500 and X's descendants $2,500) if A's descendants, by representation, are
substituted under the antilapse statute for A with respect to that $5,000. That
inequitable result is not reached under the UPC: § 2-603(c)(2) takes the $5,000 to X's
representatives rather than § 2-603(b)(I) taking it to A's representatives.

Appendix H

The following responses of interest were extracted from IPMorgan surveys conducted
at events in Florida, New York, and Connecticut, and reflect responses from
approximately 120 IPMorgan Private Bank clients (unless otherwise noted).

28% said they want to provide for their descendants in perpetuity

52% want just two generations of trust duration

32% said they would limit a child's outright share to $5 million
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51% said they would limit a child's outright share to $10 million

20% said they did not know how much was appropriate for a child's outright share

26% said they worry most about spoiling their children

42% said they worry most about others taking advantage of their children

12% said they worry most that their children won't be able to manage their money

0% said their children did not deserve the money

To an "age-of-maturity" question asked in NY of 60 clients only, 43% said by age
35, 42% said over age 35. Jf'Morgan said "from our experience, clients seem most
comfortable with the age range of 30 to 45" and suggests that all income begin at
age 30 - not age 21 found elsewhere.

The survey responses on the following page reflect a JPMorgan survey done of 67
employees acting as senior fiduciary officers or wealth advisors. This survey asked
these individuals to identify what trends they see in their client base. Several notable
items deserve explanation:

Question 2, about the non marital trust providing for both the surviving spouse and
children, shows surprising results, in that 30% of the respondents say they find these
multiple beneficiaries together in a nonmarital trust less than 60% of the time, which
seems high. The probable explanation is that the spouse may not be a beneficiary of
the nonmarital at all, either in high net worth situations, or in cases of a second
marriage with children by a prior relation. Mostly these responses indicate that the

spouse is not the sole beneficiary.

In Questions 4 and 5, the apparent dissonance between the responses for withdrawal
power after a certain age and mandatory distnbution at a specined age may rertect

trusts that will not distribute ever.

In Question 11, the very low response to inter vivos asset protection trust use is
surprising, but not due to the lack of a Delaware presence - JPMorgan has a local
presence. I have been told two things, which may be questioned by others: (1)
JPMorgan does not promote this planning, and (2) Wilmington Trust's numbers are

not significantly different.

In Question 13, regarding incentive trust provisions, it was said that more settlors
use a letter of intent/wishes instead.
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1. In what percentage of cases is tax payment "burden on the
residue" the custom rather than full apportionment?

4%

, 1313

520/0

Frequency Seen D <60°10 ~ 60-74°/0 ~75-900/0 11>90%

2. In what percentage of cases do nonmarital trusts provide
discretionary income and principal to a class consisting of a
surviving spouse and descendants during the surviving
spouse's overlife?

10%

300/0

240/0

Frequency Seen ~<6001O &]60-74 % l1li75-90% 0>90%



<j[ 1313 2009 INSTITUTE ON ESTATE PLANNING

3. In what percentage of cases do marital deduction trusts
grant the surviving spouse a withdrawal power that would
allow the surviving spouse to make inter vivos gifts?

13-52

190/0

120/0

Frequency Seen II <10% ~ 10-240/0 025-40% 0>400/0

4. In what percentage of cases do trusts provide for
mandatory distribution at or after certain triggering ages?

Frequency Seen 1I<60°t'o (8J60-74°A, ~5-90% 0>90%
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5. In what percentage of cases do trusts permit withdrawal at
or after triggering ages, with continuation of the trust to the
extent the beneficiary chooses not to withdraw?

250/0

Frequency Seen ~ <10% 1110-24% 025-40% ~>400/0

6. In what percentage of cases do trusts for descendants also
provide for spouses of a deceased descendant, at least until
remarriage?

, 1313

63%

"

.~."

I..

Frequency Seen 11<10% ~10-24% 8]25-39% 0>40%
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7. In what percentage of cases are trusts for descendants
generation-skipping transfers, designed to continue for
multiple generations of beneficiaries, in which the gross
estate exceeds $10 million?

Frequency Seen II <60% ~ 60-740/0 075-900/0 0>90%

8. In what percentage of cases are trusts for descendants
generation-skipping transfers, designed to continue for
multiple generations of beneficiaries, in which the gross
estate is less than $10 million?

100/0

13-54

390/0

Frequency Seen :~~<100/0 f2110-24% 1125-390/0 0>400/0
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9. In what percentage of cases do estate plans expressly deal
with or anticipate posthumous conception (the "new biology")
or surrogacy?

1[ 1313

Frequency Seen 11<100/0 ~10-24°/0 0 >25%

10. In what percentage of cases do estate plans expressly
exclude a potential bene'ficiary adopted after attaining age 18?

90/0

40/0

Frequency Seen 11<60°/0 [3160-74°/0 ~75-90% 0>90%
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11. In what percentage of cases do settlors create inter vivos
asset protection trusts for themselves?

Frequency Seen II <10% ~ 10-240/0 025-400/0 0>40°t'o

12. In what percentage of cases do settlors create asset
protection trusts for their beneficiaries?

18%

Frequency Seen 11<600/0 [8]60-74% ~5-900/0 0>90%

13-56
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13. In what percentage of cases do trusts for beneficiaries
have "incentive" provisions that restrict distributions until
achievement of more than just a triggering age?

11313

30/0

10/0

Frequency Seen II <10% ~ 10-24% 025-40% 0>40%

14. In what percentage of cases do trusts for descendants
divide or distribute in shares that deviate from a traditional
per stirpes right of representation?

Frequency Seen 11<10% ~10-240/0 8]25-400/0 0>40%
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15. In what percentage of cases do estate plans expressly deal
with or anticipate the potential of non marital children?

100/0

Frequency Seen II <10% ~ 10-24% 025-400
/ 0 ~>400/0

16. In what percentage of cases are trusts for beneficiaries
"dynasty" trusts designed to continue for the permissible
period of the rule against perpetuities (forever in cases in
which the rule has been abrogated)?
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340/0

21%

Frequency Seen 11<100/0 010-24% ~5-40% ~>40°t'o



13-59 NEXT GENERATION ESTATE PLANNING

17. After both spouses have died, in what percentage of cases
do trusts divide into separate shares rather than provide a
·'group trust" for all children or descendants?

Frequency Seen D <10% ~ 10-24% ~25-40°t'o 11>400/0
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